
The Law Is Not In Heaven, But Are the Facts?
For this commandment which I command thee this day, it is not hidden from thee, neither is it far off. It  
is not in heaven [lo bashamayim hi], that thou shouldest say, Who shall go up for us to heaven, and 
bring it unto us, that we may hear it, and do it?1 Chazal infer from this verse (or utilize it as a literary 
reference to) the principle that ein mashgichin be'bas kol, that we do not determine halachah via a 
Heavenly voice.2 Much has been written on this general topic;3 this article focuses on the particular 
subtopic of whether the principle, which is primarily invoked in the context of questions of law, 
extends to questions of fact. We survey here several areas in which poskim and other scholars have 
considered whether we may determine halachah via the establishment of realia accomplished by 
supernatural means.4

Kashrus

Scripture relates that ravens brought bread and meat to Eliyahu the Prophet while he was hiding from 
King Ahav.5 In the context of a Talmudic discussion of the kashrus status of this meat,6 the Tosafos 
suggest that the problem of basar she'nisalem min ha'ayin (meat with a broken chain of custody) could 
have been avoided by a Divine communication (“al pi ha'dibur”) attesting to the meat's kashrus.7 The 
Maharatz Chajes explains that this does not violate the principle of lo ba'shamayim hi since basar 
she'nisalem min ha'ayin is only forbidden due to the possibility that the original meat has been 
switched with non-kosher meat, and the Divine revelation is merely resolving a question of fact.8

R. Eliyahu Ragoler relates having heard an anecdote of a “great, famous chassid” who, faced with a 
case where “a treif fowl became commingled with kosher ones”, “relied on recognition via ru'ach 
ha'kodesh, for he was expert in recognizing places upon which the impure spirit rests”, and thus sorted 
out the kosher fowls. R. Ragoler finds this procedure highly dubious, although he reaches no firm 
conclusion on its legitimacy.9

Rav Elchanan Wasserman takes for granted that the attestation of an established prophet can establish 
the kashrus status of meat of unknown provenance, even against the normal rule of following the 
majority of its possible sources. He adds, however, that this is not the case in areas of halachah where 

1 Devarim 30:11-12.
2 Bava Metzia   59b  .
3 The most important discussions of this topic revolve around the authoritativeness of R. Ya'akov Ha'Chasid of Marvège's 

Shut. Min Ha'Shamayim; see Shem Ha'Gedolim   (Livorno 5534)   os yud siman   18 p. 31a (entry for R. Ya'akov   
Ha'Chasid); Rav Reuvein Margolies's introduction to his edition of the Shut. Min Ha'Shamayim; Shut. Yabia Omer 
chelek 1 siman 41 (and the beginning of siman 42). See also Toras Nevi'im  , in   Kol Kisvei Maharatz Chajes  ,   perek   1 /   
Eilah Ha'Mitzos; Chevel Nachalaso   1:2  .

4 See Shemos Ba'Aretz – Tosafos Yom Ha'Kipurim   75a     s.v.   Tanya idach gad she'magid lahem le'Yisrael   (for discussion of 
this source in particular, see Yabia Omer siman 41 from os 4; Degan Shamayim   (Benei Brak 5767)   siman   14 pp. 56-57  ); 
Mishneh Le'Melech   and   Hagahos Mishneh Le'Melech Ishus   end of 9:6  ; Shut. Chasam Sofer Orach Chaim siman   208 p.   
78a s.v.   Nachzor le'ha'nal  ; Birkei Yosef Orach Chaim siman   32   os   4  ; Shem Ha'Gedolim ibid.   p. 35a s.v.   U'mi'sugyas   
Chulin daf   124  ; Yad David   (Zinzheim)   Eruvin   64b s.v.   Ve'ra'isi  ; Toras Nevi'im ibid.     perek   2 /   Birur Eliyahu  ; Chidushei 
Maharatz Chajes Yevamos 41b; Sedei Chemed chelek   1   kelalim ma'areches ha'Aleph os   94  ; Yabia Omer ibid. from os 9; 
Shimon Kelman,   'Lo Ba'Shamayim Hi' Ve'Hachra'as Ha'Din  ,   Ha'Mayan gilyon Tishrei   773  .

5 Melachim   I chapter 17  .
6 Chulin   4b-5a  .
7 Tosafos ibid   5a s.v.   Al pi ha'dibur shani  .
8 Toras Nevi'im Birur Eliyahu ibid. s.v. ve'al pi zeh mah na'amu  .
9 Shut. Yad Eliyahu (Ragoler) pesakim siman   43  .
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there is a formal, technical requirement of two valid witnesses, since in such cases “even if the matter is 
true, we may not act without valid testimony”.10

Rav Shlomoh Yehudah Tabak concludes that a “ba'al ru'ach ha'kodesh” who can ascertain that an item 
of doubtful halachic status is actually permissible may rely upon his powers in his personal conduct, 
but may not issue a ruling for others.11

Sotah

Various authorities discuss whether a married woman suspected of either voluntary or involuntary 
defilement can be permitted or prohibited to her husband via prophetic revelation. The Rashba12 and the 
Meiri13 assume that she may (and Rav Ovadyah Yosef grounds this in the distinction between questions 
of law and fact14); similarly, some acharonim suggest that this is what Hashem meant when he told 
Avimelech to return Sarah to Avraham “for he is a prophet”, which the Medrash explains to mean “for 
he is a prophet and he knows that you have not touched her”.15

To reconcile the position of the Rashba and the Meiri with that of the acharonim who maintain that we 
do not resolve even questions of fact via supernatural sources of information, R. Ovadyah proposes a 
distinction between actual prophecy, upon which we may rely, and ruach ha'kodesh, which is of a 
lower level from prophecy16 (although there are acharonim who explicitly interdict relying upon even 
actual prophecy17).

Agunah

The mishnah rules that if a “bas kol” proclaims that a certain man is dead, his wife may remarry.18 The 
Tosafos Yom Tov explains the phrase “bas kol” in this context to mean a disembodied, but presumably 
human, voice, insisting that it cannot be understood in the usual sense of a “voice that they utilized 
after the cessation of prophecy – a voice originated periodically from the Creator, may He be blessed, 
to reveal His secrets to those who fear Him”, as relying upon such a source of information to determine 
halachah would violate the principle of ein mashgichin be'bas kol.19 This is also the tersely expressed 
view of R. David Tebel, who asserts that Torah and prophecy are non-overlapping magisteria,20 and 
apparently that of R. David Falcon.21

R. Tzvi Hirsch of Berlin, on the other hand, rejects the stance of the Tosafos Yom Tov as unfounded and 
wrong, insisting that “if a prophet would come and speak, we would certainly rely on him”, and 
explaining that the interdiction against the utilization of supernatural sources of information is limited 

10 Kovetz Shiurim chelek 2 Kuntres Divrei Sofrim siman 5 osios 3-7.
11 Shut. Teshuras Shai chelek   1   siman   16  , and cf. chelek   2   siman   30  .
12 Shut. Ha'Rashba chelek   1   siman   10  .
13 Beis Ha'Bechirah Kesuvos (Yerushalayim 5707) 9a p. 45, and see the remarks of R. Avraham Sofer there in n. 6.
14 Yabia Omer ibid. os 10.
15 Yad Eliyahu ibid. s.v. U'lechorah hayah nireh li lifshot (although he ultimately rebuts the proof from here that we may 

rely upon supernatural sources of information to establish facts). Cf. Kli Chemdah Va'Yigash   pp. 120-21  ; Yabia Omer 
ibid. os 11.

16 Yabia Omer ibid. os 14.
17 See, e.g., Tosafos Yom Ha'Kipurim ibid. and the comments of R. Tzvi Hirsch of Berlin cited below (at n. 22).
18 Yevamos   122a  .
19 Tosafos Yom Tov ibid.   16:6  , but see Hagahos Ha'Rashash ibid. See Otzar Ha'Poskim Even Ha'Ezer krach 3 siman 17 

se'if 10 se'if katan 79 os 1 p. 122 for a survey of various interpretations of the mishnah.
20 Beis David (Teshuvos) siman   23 p. 53a s.v.   Ve'da  .
21 Benei David   (Constantinople 5498) at the very beginning of the work p. 1a  .
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to questions of law and does not extend to questions of fact.22

The most sensational instance of permitting an agunah to remarry based on a supernatural source of 
information is a ruling by R. Aryeh Leib Zinz in an actual case of a missing man who appeared to his 
mother in a dream, describing in detail the location of his body and explaining why the searchers had 
been unable to find it.23 R. Zinz argues strongly for the authenticity and reliability of this particular 
dream - “for it is apparently not a vain thing” - and although he acknowledges that “this is a novel 
matter that was not seen by those who preceded me”, he nevertheless marshals the dream in support of 
allowing the man's wife to remarry.24 As prelude to this analysis, he disagrees with the aforementioned 
stance of the Tosafos Yom Tov and argues that the bas kol of the mishnah should indeed be understood 
in the standard sense, and that the rule of ein mashhgichin be'bas kol does not apply (although his 
reason for this is not based upon a distinction between questions of law and fact, but a different 
consideration).25

Archeology

Rav Yehoshua Menachem Ehrenberg and an unnamed, but apparently distinguished, rabbi and 
kabbalist engaged in a fascinating contemporary debate over the extension of the rule of lo 
ba'shamayim hi to questions of fact. The anonymous rabbi (who R. Ehrenberg refuses to name) argued 
that the Arizal's identification of the gravesites of tzadikim via ru'ach ha'kodesh carries no halachic 
weight, and we may therefore assume that they are not Jewish graves at all, and are permitted to 
disrespect and even open them, and cohanim may visit them, for according to the halachah, they 
contain non-Jews, “for when we come to halachah, we follow the majority” (he assumes that the 
majority of graves in Eretz Yisrael contain non-Jews), and only according to the kabbalah are they the 
graves of tzadikim.

R. Ehrenberg is appalled that “someone with pretensions to be a kabbalist should say such a thing, for 
if so, all those who prostrate themselves on those graves of tzadikim and rely on the Arizal are merely 
erroneous, and in truth they are prostrating themselves on the graves of non-Jews”. He is repelled by 
the acute cognitive dissonance of this perspective: “this rabbi made the kabbalah and the halachah as 
though they are two Torahs, chas ve'shalom, and they contradict each other, may Hashem save us from 
this view”. A central component of his rebuttal is the idea that lo ba'shamayim hi does not apply to 
questions of fact, although he adds the subtle twist that even questions of fact that are of no 
significance outside the realm of the halachah are considered in effect questions of law, “unlike our 
situation where the Arizal utilized ru'ach ha'kodesh to know [the locations of] the graves of tzadikim in 
order to bind to them, as is known”.

R. Ehrenberg further argues that the determination of the identity of a grave’s occupant does not even 
necessarily require genuine ru'ach ha'kodesh, of the sort that is a minor form of prophecy, but can be 
achieved by “anyone who is holy and pure, who has not spoiled his spiritual eyes, for he can see 

22 Gloss to Yevamos ibid. of R. Tzvi Hirsch of Berlin. See also Ezras Nashim   (Yerushalayim 5749)   se'if   10   os   70 pp. 37a-b   
which mentions both interpretations of the mishnah (as well as a third one, that bas kol here means a mere rumor), and 
raises no objection to relying upon a supernatural source of information. This appears to blatantly contradict the author's 
celebrated stance in his Tosafos Yom Ha'Kipurim (above n. 4).

23 Shut. Meshivas Nafesh chelek   1   siman   35 pp. 77-78 s.v.   ha'ish ha'nitva Chaim Yudel  . Cf. Otzar Ha'Poskim ibid. os 5, 
which contains a translation / paraphrase of the dream from the Yiddish transcript in the Meshivas Nefesh as well as 
additional sources; Sedei Chemed chelek   2   kelalim ma'areches ha'Dales   end of   os   45 s.v.   Ve'im efshar  .

24 Meshivas Nafesh ibid. os   7  .
25 Meshivas Nafesh ibid. os 6.
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spiritual things like material ones, and he can see the light that emanates from the holy body that is 
buried in this grave, and he can also bind his soul to [the deceased's] soul, to connect with him and to 
learn his name, and even converse with him”.26 He cites a famous and documented incident in which 
Rav Shimon Sofer revealed the long lost grave of Rav Eliezer Ashkenazi (author of the Ma'aseh 
Hashem), as well as many stories of the clairvoyance of the Besht and his disciples, which he 
understands to have involved this sort of spiritual sight, which he maintains is not subject to the rule of 
lo ba'shamayim hi. He concludes that “it is therefore incumbent upon us to accept the words of the 
Arizal with fear, without any skepticism whatsoever, and may his Master forgive the aforementioned 
rabbi who has cast aspersions on the graves of tzadikim”.27

26 This latter idea that relying upon spiritual sight does not violate the principle of lo ba'shamayim hi has, of course, 
significant implications for many of the cases in our discussion, particularly R. Ragoler's anecdote of the “great, famous 
chasid” who could “[recognize] places upon which the impure spirit rests” and the analysis of R. Tabak.

27 Shut. Devar Yehoshua chelek 4 siman 23.


